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STATEMENT OF FACTS

This was an action brought in the District Court,

First Division, Alaska, by the appellee to foreclose

a lien on certain real property and buildings at Skag-

way, Alaska. The suit was brought by Olaf Dale

against Harriet S. Pullen, Royal R. Pullen and Kath-

erine Nye.



The complaint alleges that the two defendants

Harriet S. Pullen and Royal R. Pullen, the appel-

lants herein, were the owners of certain real property

and buildings and improvements thereon situated in

the town of Skagway, Alaska, and particularly de-

scribed in the complaint ; that both appellants Harriet

S. Pullen and Royal R. Pullen were in possession of

the premises and the actual occupancy thereof, and

had been since May 15, 1933, and that on May 15,

1933, plaintiff entered into an oral contract with

Harriet S. Pullen and Royal R. Pullen, the latter act-

ing by and through his agent, Harriet S. Pullen,

under which the plaintiff was to perform certain

work in the construction, alteration and repair of the

buildings on the premises. It is alleged in Paragraph

III of the complaint (Tr. p. 3) that the contract pro-

vided for construction, alteration and repairs to the

buildings. No claim is made for services in any other

capacity. In Paragraph IV of the complaint, (Tr. p.

4), plaintiff claims there is due him the sum of

$3,915.00 for such work, with interest thereon

amounting to the further sum of $760.00, and that

the services for which this was due consisted wholly

in the construction, alteration and repair of the

buildings described.

Plaintiff claimed a lien on the property de-

scribed, and he sought foreclosure of the lien on the

property.

The answer alleges that the property in ques-



tion belonged to Royal R. Pullen, and denies that

Harriet S. Pullen owned or claimed to own any part

of the same. It admits that the plaintiff was em-

ployed at the Pullen House, and alleges he was em-

ployed as manager and that he was paid in full for

his services; denies that he performed the work al-

leged, in the construction, alteration and repair of the

buildings, and denies that plaintiff was entitled to

any lien or the payment of any sum whatsoever.

The proof showed conclusively and the court

found that the property which was the subject of

the action was owned by appellant, Royal R. Pullen,

but occupied by his mother, Mrs. Harriet S. Pullen,

an old lady 80 years of age at the time of the trial.

Mrs. Pullen had occupied the property from thirty-

eight to forty years, and operated a hotel, which in

later years began to depreciate and require some

ordinary repairs and upkeep from time to time. The

property had been in the name of Royal R. Pullen

since 1927.

Mrs. Katherine Nye, one of the defendants in the

court below, held a mortgage on the property, which

the court found to be valid and in effect at the time

of the trial. No judgment was entered against Mrs.

Nye.

The proof further showed that Royal R. Pullen,

the son of Mrs. Harriet S. Pullen, had lived in South

Dakota for many years, and that he was not at any



time in Skagway during the period covered by the

pleadings, nor for many years prior thereto.

The testimony shows that Dale came to work at

what is known as the Pullen House on the premises

in question on or about May 15th, 1933, "as a car-

penter, handyman and janitor in and about the Pullen

House and annexes located at Skagway, Alaska, and

that said Pullen House and annexes during all the

times mentioned herein and in the complaint were

operated by the defendant, Harriet S. Pullen, as a

hotel and apartment house." (Finding of Fact No. ],

Tr. p. 10). The testimony further shows that Dale

was to receive for such services $90.00 a month and

board and room. There was a conflict in testimony

as to payment, the appellant Harriet S. Pullen claim-

ing that Dale took over the operation and control of

the Pullen House and the management of the same,

and that he paid himself from the proceeds. Dale

remained employed at the Pullen House until August

9th, 1938, a little over five years.

The court held that Dale had no lien upon the

premises or buildings, but entered judgment against

the appellants Royal R. Pullen and Harriet S. Pullen,

jointly and severally, in the sum of $4,575.00, with

interest from August 1st, 1938. The appeal is taken

from this decision.

The judgment which was entered against both

appellants, based upon the findings, is for work, labor



and services as a laborer, handyman and janitor and

not for construction, alteration or repairs of buildings

as sued for.

BASIS OF JURISDICTION

The District Court had jurisdiction in this case

by virtue of the provisions of Section 1091, Compiled

Laws of Alaska 1933. The judgment show^s the

amount in controversy to be over $4,000.00. (Tr.

p. 15).

The Circuit Court of Appeals has jurisdiction

to review the final judgment in this cause upon

appeal. Section 225, Title 28, U. S. C. A., as

amended.

SUMMARY OF BRIEF AND APPELLANTS'
POINTS

Appellants contend that the joint and several

judgment is not supported by any evidence nor by the

pleadings ; that the judgment against Royal R. Pullen

is not supported by any evidence, and that the court

erred in making its Findings of Fact and Conclusions

of Law and in entering judgment upon the testimony

adduced. The record will show that appellee came

into the trial court seeking foreclosure of a lien

against the property in question, the record title of

which stood in the name of the appellant. Royal R.

Pullen, and that he contended, during the trial, that



the property was operated and controlled by Royal

R. Pullen through his mother, who acted as his agent.

This seems to have been appellee's contention. If that

were so, then the judgment should have been against

Royal R. Pullen, if supported by the evidence, for it is

a well-known principal of law that under such cir-

cumstances a judgment cannot be obtained against

both the principal and agent. However, there was no

testimony to support a judgment on such theory, for

there was no testimony that the property was oper-

ated, controlled or managed by Royal R. Pullen or

that he had any interest whatsoever in the operation

of the hotel ; he lived in South Dakota, and was not at

any time in Skagway, and there was no privity of

contract whatsoever between him and Dale, the ap-

pellee.

The court's judgment, however, is not based upon

the fact that Royal R. Pullen was the principal and

Harriet S. Pullen his agent in the operation of the

hotel, but found them jointly liable and entered judg-

ment against them jointly and severally. This, in

effect, was a finding that they were jointly operating

the hotel and business at Skagway, Alaska. There is

no evidence to support this theory. In other words,

the Assignments of Error raised the question as to

the validity of a judgment against the appellants

jointly and as to the validity of any judgment against

Royal R. Pullen under the evidence, on any theory.
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ARGUMENT AND AUTHORITIES

There is no dispute about the fact that Mrs.

Pullen employed Dale, the appellee, on or about May
15th, 1933, and that he remained in her employ until

August 9, 1938, working as a janitor, handy man,

laborer, etc., in the operation of the old hotel at Skag-

way known as the Pullen House, and that he was to

be paid the sum of $90.00 a month and board and

room, for all of such services. Mrs. Pullen contended

that Dale had taken over the management of the

hotel, received the proceeds from the business and

paid the expenses, including his own salary, and oper-

ated it as his own business. Dale admits this in

part, but claims that everything he did was done

under the direction and supervision of Mrs. Pullen.

The court's findings in this respect are in favor of

Dale, and since there was conflicting evidence, of

course, such findings will not generally be disturbed

on appeal.

The questions presented on this appeal are two

—

First, can the judgment be sustained against both

appellants, defendants below, on the evidence, and,

if so, on what theory?

Second, can any judgement be sustained against

the appellant Royal R. Pullen, and, if so, on what

theory?

Since the questions of law and fact involved in
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a consideration of these two points are so interwoven,

we may for convenience discuss the two questions

together.

We wish to first point out an apparent discrep-

ancy between the courts decision at the conclusion of

the trial, and the Findings, as entered. The court

in its decision, after first stating, with reference to

the payments alleged to have been received by Dale,

the appellee, which, of course, would determine the

amount due, " .... It is all a mystery to me; I have

been trying to find out what the real situation was

up there ....", then concludes that, "
. . . . The plain-

tiff is entitled to recover what he claims in the way
of wages as against Royal Pullen and Mrs. Pullen

as a personal judgment, but not as a lien against the

premises, and Royal Pullen, as the owner, and Mrs.

Pullen personally and as agent for Royal Pullen

" (Tr. p. 80).

This indicates that the court was basing its

opinion upon the matter of agency, and he was holding

both the principal and the agent to be liable. This,

as we have stated, is contrary to the fundamental

principles of the law of agency. A plaintiff cannot

get judgment against both the principal and the agent.

This principle of law is too well-known and estab-

lished to require the citation of any authorities.

**The generally accepted rule seems to be
that when the agency has been disclosed before



suit is filed, a judgment obtained therein against

the agent, although unsatisfied, is a bar to an
action against the principal."

R.C.L. Vol. 21, p. 894, Sec. 68.

In the Findings, however, the court finds, after

first stating that the hotel and annexes in question

".
. . . during all the times mentioned herein and in the

complaint were operated by Harriet S. Pullen as a

hotel and apartment house ....", (Finding of Fact,

No. 1, Tr. p. 10), that the defendants-appellants Har-

riet S. Pullen and Royal R. Pullen jointly promised

to pay plaintiff-appellee.

It is difficult to determine from the court's de-

cision and from the Findings just on what theory a

joint judgment can be supported, for in the court's

decision the court bases the judgment on the fact that

Royal R. Pullen was the owner and Mrs. Harriet S.

Pullen was the agent. Such a judgment might have

been proper if the court had upheld the claim of lien,

but the court could not do that under the evidence,

and the court did not do it, but expressly held, in

Conclusion of Law No. 2, (Tr. p. 13), that Dale was

not entitled to a lien. In Finding No. 1 (Tr. p. 10)

the court found that both appellants Harriet S. Pullen

and Royal R. Pullen promised and agreed to pay the

appellee Dale.

If we lay aside the apparent inconsistencies be-

tween the court's decision at the conclusion of the
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trial and the Findings of Fact, we might assume that

the court based its judgment on the statement in the

first part of Finding of Fact No. 1, (Tr. p. 10), that

the "
. . . . defendants Harriet S. Pullen and Royal

R. Pullen, the latter acting by his agent Harriet S.

Pullen, contracted with the plaintiff to perform work,

labor and services . . . .
" If this is so and the judg-

ment is based upon that theory, then the court, in

effect, found that the defendant-appellants, Royal R.

Pullen and Harriet S. Pullen, were operating the hotel

jointly, or, in other words, that they were partners or

joint adventurers.

The same rules of law govern whether they were

joint adventurers or partners. Ruling Case Law, Vol.

15, p. 500, Sec. 2, reads as follows:

"2. Nature of Relation. While it is true

that at common law coadventurers in an enter-

prise were recognized in courts only when the

element of partnership was disclosed and on
proof of the essentials of a partnership, this is not

the law at the prsent time, and, although courts

in modern times do not treat a joint venture as

identical with a partnership, it is so similar in its

nature and in the contractual relationships

created thereby that the rights as between the

adventurers are governed practically by the same
rules that govern partnerships. A joint adven-
ture generally relates to a single transaction. The
usual test of a partnership as between the parties

to a joint adventure is their intent to become
partners."

It would seem, therefore, that the court must
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have based its judgment on a finding that the appel-

lants Royal R. Pullen and Harriet S. Pullen, his

mother, were partners. We have in Alaska what is

known as the Uniform Partnership Act. This is

found in Chapter XLVIII, page 539, commencing with

Section 2729, Compiled Laws of Alaska, 1933. Sec-

tion 2734 defines partnership as follows:

"1. A partnership is an association of two
or more persons to carry on as co-owners a busi-

ness for profit.

"2. But any association formed under any
other statute of this Territory, or any statute

adopted by authority, other than the authority
of this Territory, is not a partnership here-

under, unless such association would have been
a partnership in this Territory prior to the adop-
tion hereof, but this article shall apply to limited

partnerships except in so far as the statutes

relating to such partnerships are inconsistent

herewith."

This law has been in effect since 1917, and the por-

tion quoted is Section 6, Chapter 69 of the Session

Laws of Alaska, 1917.

Section 2735, Compiled Laws of Alaska, pre-

scribes the rules for determining the existence of a

partnership. These are found in the first three sub-

divisions of Section 2735, which reads as follows:

"1. Except as provided by Section 2744
persons who are not partners to each other are
not partners as to third persons.
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"2. Joint tenancy, tenancy in common, ten-

ancy by the entireties, joint property, common
property, or part ownership does not of itself

establish a partnership, whether such co-owners
do or do not share any profits made by the use
of the property.

"3. The sharing of gross returns does not
of itself establish a partnership, whether or not
the persons sharing them have a joint or common
right or interest in any property from which the

returns are derived."

The fourth subdivision relates to the effect of sharing

of profits of a business, but this has no bearing upon

the case for the reason that there is no evidence that

any profits were ever shared by Royal R. Pullen and

his mother, nor that any losses were borne jointly

between them in any proportion.

"A partnership is frequently described as a
contract of two or more competent persons to

place their money, effects, labor and skill, or
some or all of them, in lawful commerce or busi-

ness, and to divide the profit and bear the loss in

certain proportions, (citing decisions). The test

in most cases is that there must be a community
of interest and a joining as principals in carrying
on business for joint profit.

"And so it has been held that a mere recep-
tion of a certain portion of the profits is in-

sufficient."

Georgia Casualty Co. v. Hoage, 59 Fed.
(2d) 872.
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As a general rule, of course, the appellate court

will not ordinarily disturb the findings of fact of a

trial court, and they are considered binding, although

it has been held that,

"If, upon review of evidence, appellate court

reaches contrary conclusion, it will, if findings

of chancellor appear clearly wrong, give its own
conclusions effect."

Mcintosh et al v. Leisk, 95 Fed. 2d, p. 164.

In Volume 5, C. J. S. p. 686, on the subject of

REVERSAL AND AFFIRMANCE IN GENERAL,
after stating the well known rule that

"Fact findings of the trial judge are always
accorded great weight or deference and will be
disturbed or reversed only when clearly or mani-
festly wrong or erroneous;"

it is stated,

"Error of law, which will result in re-

versal, exists, however, if the fact finding or

conclusions are manifestly or clearly wrong or

erroneous, contrary to the evidence, obviously or

clearly against the weight of the evidence, as
noted infra Sec. 1658, without support in the

evidence, due to, or colored by, an error or mis-
conception of law, or are clearly the result of

passion or prejudice, or an abuse of discretion,

on the part of the trial judge. Apparent incon-

sistencies in the findings will not cause a re-

versal if they are susceptible of reconciliation

with one another and with the judgment."

In note 96 on P. 692, there is cited the case of
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Am. Natl, Bank of Milwaukee v. Lewis, 225 N. W.

751, as holding that,

"Findings based on erroneous assumption of

fact will not be regarded as conclusive,"

and the case of Alsip v. Perkins 32 S. W. (2nd) 565,

which holds that,

"If it is clearly and plainly apparent to

appellate court that the real facts are otherwise
than as found by the trial court, the findings are
not binding, but may be set aside."

Then in note No. 97 on the same page 692, we are

referred to a decision of this court in the case of

Hooper v. First Exchange National Bank of Coeur d'

Alene, found in 53 Fed. (2nd) 593, in which the court

said, at page 597:

"We should be slow to disturb the finding
of the trial court if there appeared to be a sub-
stantial conflict in the testimony, but we can-
not allow ourselves to be bound by a finding
which is in direct conflict with all the evidence
in the record touching the fact found."

The court refers in that case to a "fringe of fact

and circumstance" drawn into the record. In the case

at bar we submit that there was not even a fringe of

fact or circumstance to support the theory that a

partnership or joint venture or the relation of prin-

cipal and agent existed between the appellants.

Here we think the Findings, with reference to
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the appellants being either joint adventurers or part-

ners, are clearly wrong and not supported by any

evidence. In such cases, of course, the Findings

should not be sustained, nor the decision of the trial

court affirmed.

Let us see what the testimony of the appellee

Dale is upon this point. We quote all the pertinent

parts of the record of the testimony as given by him

:

"Mrs. Pullen wrote me at Portland if I

wanted to come up and fix her place . . . She was
supposed to pay me $90.00 a month and board
and room. That was agreed." (Tr. p. 25-6).

"Mrs. Pullen told me to fix the foundation

.... On the request of Mrs. Pullen I next painted

the house." (Tr. p. 26).

"Mrs. Pullen told me to fix the dining
room." (Tr. p. 28).

"Mrs. Pullen wanted me to work upstairs."

(Tr. p. 28).

"In September 1936 Mrs. Pullen asked me to
fix an apartment. (Tr. p. 33).

"Mrs. Pullen wanted me to fix up Annex
No. 2." (Tr. p. 34).

"Mrs. Pullen asked me to build on a kitch-

en." (Tr. p. 35).

"Mrs. Pullen hired me, told me what to do.

Mrs. Pullen ran the place up there, hired James
Gordon and paid him. She sent Frank Jimmy to
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me to help me. Mrs. Pullen hired him and paid
him." (Tr. p. 39).

"I never saw Royal after 1919." (Tr. p. 40;
also Finding No. 1, Tr. p. 10).

"Mrs. Pullen paid me $800.00." (Tr. p. 44).

Then we have the note dated Skagway, March 1,

1935, (Plaintiffs Exhibit No. 2, Tr. p. 63), in which

Mrs. Pullen promised to pay Olaf Dale $90.00 a month

and board and room, and part of which reads: '1,

Harriet S. Pullen, promise and agree to pay . . . .

"

Then near the concluusion of Dale's testimony,

(Tr. p. 75), we have the following questions and

answers

:

"Q. Mr. Dale, you said in answer to a ques-

tion of Mr. Roden a few minutes ago that Mrs.
Pullen made this arrangement to pay you $90 a

month herself?

"A. Yes.

'^Q. It was Mrs. Pullen's contract?

"A. Yes.

'^Q. Between you and her personally?

"A. Yes.

^'Q. Sure of that?

"A. Yes."

As pointed out hereinabove, the court in Finding

of Fact No. 1, which seems to contain the theory

upon which the court proceeded to enter judgment,
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finds that the ^'defendants Harriet S. Pullen and

Royal R. Pullen, the latter acting by his agent, Har-

riet S. Pullen, contracted with the plaintiff . . . .

"

This, in effect, is a finding not that Royal R. Pullen

was the principal and Mrs. Pullen his agent, but that

they both contracted with Dale, Royal R. Pullen con-

tracting through his agent Mrs. Pullen, and Mrs. Pul-

len contracting for herself.

Let us see what evidence there is to support

this finding. Taking the testimony of Dale on this

point in the order in which it appears, we first find

reference to a telegram which Royal sent to Mrs.

Pullen on August 9th, 1938, which Dale says directed

her to "discharge Olaf Dale, at once." (Tr. p. 38).

No reason is given, and no theory is advanced, by

Dale, to account for the motives which impelled Royal

to send such telegram. However, at the time this tele-

gram was delivered, Mrs. Pullen had called to her

aid the Marshal, who came to her. The motive for

sending the telegram is found in the testimony of

Mrs. Pullen, (Tr. p. 60), as follows:

''I was afraid to go near the office. The
first two years I was satisfied. He got a little

worse and worse. He kept saying he was going
to shoot. I did not know who, I though it was
me. The 8th of July last he swore at me and
threatened me in the presence of the cook and
others, called me dreadful names. A girl wrote
and told Royals
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It is not strange therefore, that Royal, in South

Dakota, learning that his mother, 80 years of age,

was being threatened and cursed by Dale, should

communicate with the Marshal and wire Mrs. Pullen

to discharge Dale at once.

We next have, in Dale's testimony, the fol-

lowing :

"She said, 'My son will pay you.' She said

she was running the place for her son. I said,

'Why don't you write to Royal Pullen and tell

him I was working there and doing repairs and
try to get a loan on the place and fix it up. She
wrote right there. She got an answer in three

weeks. It said, *Go ahead and fix the place up.

Have Olaf fix it and I will pay for it.' " (Tr. p.

38).

"Royal promised to pay me. She promised
to pay and Royal promised to pay. She told me
not to worry about pay. Royal would pay me.
Royal would get a loan on the place and pay me.
She told me she was Royal's agent." (Tr. p. 41).

"Mrs. Pullen told me she was running the

place for her son. She came and told me she

is Royal's agent." (Tr. p. 42).

"I looked to Royal for my pay up there be-

cause he promised to pay in that letter^ (Tr.

p. 39).

This testimony, while insufficient for the pur-

pose, seemed to be given in an effort to establish the

fact that Royal was the principal and Mrs. Pullen the
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agent, not that they were partners. Indeed, it does

not even serve the purpose of supplying any evidence

to support either the contention that Royal was the

principal and she the agent, or that they were part-

ners, for he says he asked her to write to Royal **and

try to get a loan on the place and fix it up." (Tr. p.

38). Royal, the principal, would hardly be lending

money to his agent '*to fix up" his own property.

Royal, the partner, would hardly be lending money

to his other partner "to fix up" partnership property.

The only other evidence upon which appellee

might seem to rely to establish a partnership is a

letter from Royal to his mother, dated March 14,

1934, which was introduuced in evidence as plaintiff's

Exhibit 1, (Tr. p. 50). The evidence discloses that

when Dale left the Pullen House, he helped himself

quite freely to Mrs. Pullen's correspondence, and the

undisputed evidence shows that he had access to it

during the more than five years he was there, yet

he could not produce anything in writing in which

Royal ever claimed to be the principal in the business

of the Pullen House, or a partner, or in any manner

connected with it. The letter referred to (Tr. p. 50),

speaks of depreciation on the buildings for the pur-

pose of Royal's income tax return. That is the only

thing discussed in the letter.

It must be remembered that the property had

been in Royal's name and stood in his name on the
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record of deeds at Skagway since 1927. He had

allowed his mother to use the property, that is all.

Sometimes she paid the interest on the mortgage

notes, and sometimes he paid it. The mortgages were

given by Royal. It is true in this letter Royal uses

the words "we" and **us" several times, but appar-

ently he referred to himself and his wife, but, at any

rate, there is no evidence on this point, and it would

not make any difference under our law of partnership

hereinabove quoted if the property had been in the

joint names of Royal and his mother. The significant

fact about the letter is that it discusses only depre-

ciation on the buildings, with reference to income tax

returns. It does not say anything about profits or

losses of the business. The business was either mak-

ing a profit or sustaining a loss. It is not within the

realm of possibility that the receipts were exactlj^

equal to the disbursements each year. As a matter of

fact, if we take Dale's testimony at its face value, he

says that "the Pullen House made $7,000.00 or $8,-

000.00 in the last three or four years he was there."

(Tr. p. 76).

Even if the receipts and expenditures exactly

balanced each year, and Royal and his mother were

operating the hotel jointly, or as partners, one would

think that some accounting would have to be made in

income tax returns, yet the letter from Royal, Exhibit

No. 1, (Tr. p. 50), does not even hint at profits or

losses, but discusses only depreciation.
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It is true that Mrs. Pullen paid the interest on

the mortgage; but that is no evidence that she was in

partnership with her son, the owner. She was oc-

cupying and using the property and apparently pay-

ing no rent or Dale would have known of it and given

testimony to that effect. It would not be a very

unusual thing for a son, whose aged mother insisted

on living on in the dying town of Skagway where she

had lived practically all her adult life, to allow her to

use and occupy the property which was in his name, by

simply paying the small amount of annual interest

occasionally. In the letter, Ex. 1 (Tr. p. 50) Royal

even offered to pay that. It would not be unusual for

Royal to send his mother money from time to time,

as when he sent her the money for shingles (Tr. p.

59) and for the shoes; (Tr. p. 60), no more so than

for her daughter to buy her a dress (Tr. p. 60).

Taking the testimony of plaintiff at full face

value, we have nothing in the record to connect ap-

pellant Royal Pullen with the employment of Dale

or any promise to pay him the amount plaintiff-

appellee claimed, and which the trial court found was

due from both him and his mother. Nothing except

the fantastic story of Dale, corroborated by Keong

Lee, the Chinese cook, his wife, and two Indians that

they had all seen a letter from Royal to his mother

written five years before the suit was commenced,

in which it was stated that Royal would pay for some

repairs. (Tr. p. 38).
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Although the corroboration of this story by a

Chinaman, a colored woman and two Indians who all

swore that they remembered seeing or hearing read

the letter referred to, a letter written almost six

years ago, comes close to the border line of the realm of

incredibility; and although the testimony constitutued

secondary evidence, still if the trial court believed it,

his finding that it was true may be final.

However, the letter, if written and received, falls

far short of being sufficient to establish the fact of

partnership or joint venture. What does it say?

According to Dale, "Go ahead and fix the place up

.... Have Olaf fix it and I will pay for it." (Tr. p.

38). Just what repairs was he to make? When
were they to be made? How much was Royal to pay,

and when? The record is silent on these points. As

a matter of fact, if Royal promised to pay for repairs

on his own property, the cost of these repairs would

be a lien on the premises, if, of course, the cost of the

repairs had been established and the dates fixed by

the testimony ; but the trial court must have concluded

this was not done, for the claim of lien was rejected.

(Finding No. 4, Tr. p. 12). The court said in this

Finding—"No testimony has been introduced show-

ing the value of the services performed by plaintiff

in making repairs separately from the value of

services as janitor and the other services performed

by plaintiff during the period covered by the plead-

ings." And it said again in Conclusion of Law No.
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2, (Tr. p. 13), "That plaintiff is not entitled to a

lien." What the court ordered Royal to pay, by its

judgment, was not the cost of the repairs referred to

in the alleged letter, but the monthly salary of $90.00

claimed to be due Dale under the terms of the original

contract with Mrs. Pullen in May 1933, long before

the letter is claimed to have been written.

No bill was ever sent Royal for these repairs for

which Dale says Royal promised to pay. That alleged

promise was said to have been made in 1933. The

years rolled on. Cooks and other employees came to

the Pullen House and went—all hired, paid and fired

by Mrs. Pullen. (Tr. pp. 69-70-71). Yet there was

no communication from Royal, no demand made on

him for pay for Dale, or anyone else; no mention

seems to have been made to anyone that Dale con-

sidered Royal owed him anything. He said, *1 looked

to Royal for my pay up there, because he promised to

pay me in that letter.'' (Tr. p. 39). What did he

promise to pay? Surely not for his services as hotel

clerk, janitor and handy man. Surely not the pay

already owed him before the letter was written, yet

the trial court gave him a judgment for that, too.

And if this bit of testimony of Dale is true and

Royal's liability was established by the alleged myster-

ious letter, then how is Mrs. Pullen also liable?

There is testimony * about correspondence with

Royal. Plaintiff's witness, Grace W. Burrell, testi-
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fied that she had often written letters for Mrs. Pullen,

and she mentions two, in one of them she asked

Royal if he could send his mother $150.00 to go

outside. In another she tells about "Olaf fixing up

my house." (Tr. p. 52). Dale seems to have had

access to Mrs. Pullen's correspondence and papers,

and he seems to have helped himself when he left

there, yet he produced not one scrap of paper in which

Royal ever admitted that he had anything to do with

the operation of the Pullen House, either as sole

proprietor, operating through his mother as agent,

or as a partner with his mother. Dale had over

five years in which to ascertain who was his employer

and to learn the nature of the relations between Royal

and his mother. The court cannot fail to discover the

fact, from an examination of the whole record, that

Dale had pretty full charge of the operation of the

Pullen House; he received rents; Mrs. Pullen en-

dorsed checks and turned them over to him. (Tr. p.

62). He paid bills. (Tr. p. 60). He knew the

profit from 1934 to 1937. (Tr. p. 76). He had access

to her correspondnce. (Tr. p. 75). He told Mrs. Nye

he was manager of the Pullen House. (Tr. p. 68).

He admits that Mrs. Pullen was away part of the time

in 1936 and 1937, (Tr. pp. 40-41), and yet he has

been unable to produce a single letter, contract, docu-

ment or telegram indicating that Royal was either the

principal or a partner. This burden was on him as

plaintiff, and he did not sustain it, but wholly failed.
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Mrs. Pullen alone could not create herself agent

of Royal without his consent; she alone could not set

up a partnership with her son without an express

agreement with him for that purpose, and the record

is totally void of testimony as to any acts of Royal

which would establish a partnership by estoppel with-

in the meaning of the provisions of Sec. 2744, Com-

piled Laws of Alaska 1933, which provides that,

"When a person, by words spoken or writ-
ten, or by conduct, represents himself, or con-
sents to another representing him to anyone, as
a partner in an existing partnership, or with one
or more persons not actual partners, he is liable

to any such person to whom such representation
has been made, who has on the faith of such rep-
resentation, given credit to the actual or apparent
partnership . . . .

"

On this subject the Circuit Court of Appeals for

the Fourth Circuit states the law in the case of

Standard Ace. Ins. Co. v. Simpson^ 64 Fed. (2nd)

588, as follows:

"And we see no evidence whatever upon
which agency by estoppel may be predicated. To
raise such estoppel it must appear that the party
asserting it has acted upon an appearance of
authority with which the principal has clothed

the agent. As said in 21 R.C.L. 856: *A party
dealing with an agent must prove that the facts
giving color to the agency were known to him
when he dealt with the agent. If he has no
knowledge of such facts, he does not act in reli-

ance upon them, and is in no position to claim
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anything on account of them/ There is nothing
in the evidence to show that, when McCrae made
the agreement to extend the coverage of the bond,
the contractor knew any facts which justified

the assumption that he possessed any such
authority. The fact that McCrae assumed to

exercise the authority was, of course, no ground
of reliance. 2 C. J. 563; Metropolitan Casualty
Ins. Co. V. Potomac Builders' Supply Co., 61 App.
D.C. 255, 61 F. (2d) 407. If it were, the agent,

and not the principal, would control the limits

of authority. As was well said by the late Judge
Woods, speaking for this court in Richmond
Guano Co. v. E. I. DuPont de Nemours & Co.,

284 F. 803, 806 : "It is elementary that those who
deal with agents must ascertain at their peril the

scope of the agency. Dows v. National Exchange
Bank, 91 U. S. 618, 636, 637, 23 L. Ed. 214;
Thatcher v. Kaucher, 131 U. S. Appendix cxlvii,

24 L. Ed. 511 ; Owens Bottle-Machine Co. v. Kan-
awha Banking Co. (4th Circuit) 259 F. 838, 170

C. C. A. 638 ; Raven Red Ash Coal Co. v. Herron,
114 Va. 103, 75 S. E. 752; 2. Corpus Juris 562,

563, 564, 569, 594. 'The mere fact that one is

dealing with an agent, whether the agency be
general or special, should be a danger signal,

and, like a railroad crossing, suggests the duty
to "stop, look and listen,'^ and he who would bind
the principal is bound to ascertain, not only the

fact of agency, but the nature and extent of the

authority, and in case either is controverted the

burden of proof is upon him to establish it. In

fine, he must exercise due care and caution in

the premises.' Brutinel v. Nygren, 17 Ariz. 491,

154 P. 1042, L. R. A. 1918 F, 713, 717.'

"

Dale's testimony, hereinabove set out and re-

ferred to, says he made his contract with Mrs. Pullen,

and he introduced Exhibit 2 to prove it. His whole
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testimony shows that during the entire time he was

employed there was no variation in the contract re-

lating to the nature of his work or in the rate of pay.

He is now seeking to charge Royal, and he asks the

court to do this on nothing but conjecture.

Royal was not present at the trial. Knowing

that he had not been in Alaska for twenty years and

that he had written nothing which could by the widest

stretch of the imagination be construed as creating

a partnership between him and his mother, he felt

it was not necessary to be there; but Mrs. Pullen,

his mother, who employed Dale, was there, and we
think these facts are fully established from her uncon-

troverted testimony:

She is 80 years old, and has been in Skagway

42 years. She has been operating the Pullen House

38 years. She had the property in her name until

more than ten years ago, when it was deeded to

Royal. Olaf Dale was at one time married to her

daughter. She hired Dale in 1933, (Tr. p. 40). Her

son Royal wanted his mother to leave Skagway and

go to live with him in South Dakota. He had nothing

to do with her affairs in Skagway, and never promised

to pay Dale anything, and she never did tell Dale she

was agent for Royal. (Tr. p. 59). She was an old

lady, and turned the place over to Dale to manage.

She made the original arrangement to pay him $90.00

a month, but paid him only one month for the reason
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she made a later agreement with him to "run the

place, collect all the money, pay all the bills, take

care of everything." Dale said **he would make me
a lot of money." (Tr. p. 60).

From that time on he seems to have dominated

this old lady. He read her correspondence, he had her

sign the document which is Exhibit 2 (Tr. p. 63). He
took complete charge and finally became so over-

bearing, threatening and abusive, that a young lady

named Helen Smith wrote Royal, who wired her to

discharge him and who made arrangements for the

Marshal to go to the hotel and protect her. (Tr. pp.

37; 61).

Mrs. Pullen's testimony is borne out by the con-

duct of Dale. She says he took over the management

and complete control after the first month. Well, the

testimony of Dale is that he was paid $90.00 in

August 1933, and then not a cent for two years until

August 1935, and then nothing more for three years

more. This, indeed, seems strange; and Dale said,

on cross-examination, he thought it was strange. (Tr.

p. 41). Not a dime paid in two whole years, and then

only $100.00; then another period of three long years

without a dime, and during this whole period of five

years not a single demand made on Royal, whom he

said Mrs. Pullen represented would pay him, not a

scratch of a pen from Royal ratifying the alleged

promise. Not only was it strange, but amazing,
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incredible. The only explanation is found in Mrs.

Pullen's testimony that he was in complete charge

of everything, collecting all the money, paying all the

bills, etc. (Tr. p. 60) ; in fact, just helping himself.

This testimony is corroborated by Mrs. Nye, (Tr.

pp. 68-9), and by Mrs. Jacobson, (Tr. p. 67), and by

Dale's own witness, Mrs. Mary Kadanaha, who says,

"Mrs. Pullen sent me to Olaf for my pay." (Tr.

p. 70).

There is another question which is just as serious

as those we have discussed hereinabove, and that is

that the Findings and Judgment are not only not

supported by the evidence, but they are not supported

by the pleadings. It will be observed from an exam-

ination of the complaint that appellee claimed pay

only for construction, alteration and repair of the

buildings. He did not claim anything else, (Para-

graphs III and IV of Complaint; Tr. pp. 3-4), and

prayer of Complaint (Tr. p. 5). The trial court,

however, in its Judgment, based upon its Findings,

allowed him pay not for construction, alteration and

repairs of buildings, but for services as a laborer,

handyman and janitor. This is not the issue the de-

fendants were called upon to meet in the trial court.

In other words, the plaintiff alleged one thing, and

his proof was directed to something different, and

there was no offer or request to amend the pleadings.

If such offer had been made, defendants would have

been entitled to and required to change their answer
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to meet the new issue tendered, and they would have

been entitled to an adjournment of the trial until

their evidence could have been produced to meet the

changed allegations of plaintiff.

The errors assigned raise the question of the cor-

rectness of the findings and of the judgment on the

evidence, and pleadings, and we think they cannot be

sustained.

CONCLUSION

Dale, the plaintiff-appellee herein, sued to fore-

close a lien for alleged services in "construction,

alteration and repair" of buildings, on the theory

that the property itself should be subjected to the pay-

ment of his claim. This was his complaint. Not

being able to establish a lien he shifted his ground

at the trial without any change in his pleadings either

before or after the proof was in, and he included

other services such as janitor, handyman, clerk, etc.

and he contended that Mrs. Pullen who hired him did

so as the agent for her son Royal ; that Royal was the

principal and his mother only his agent; that Royal

was the debtor, not his mother. His entire testimony

was to that effect. It is true there are discrepancies

in his testimony, and in some parts he imputes the

contract and alleged debt to Royal, and in other parts

to Mrs. Pullen; but at no place in the entire record

do we find him making any claim that both were
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liable. There is absolutely no testimony touching any

such claim or tending to support it.

The trial court dismissed the claim of lien stat-

ing in the opinion at the close of the testimony that

"he wouldn't be entitled to a mechanic's lien any

more than a chambermaid if she happened to kalso-

mine a room." Then in his decision he held Royal

liable for Dale's services as janitor, laborer and

handyman "as the owner," and Mrs. Pullen also

liable as the "agent for Royal Pullen" (Tr. p. 80).

Then in the findings this is changed, and both Royal

and his mother are held jointly liable although he

also finds that the "Pullen House and annexes, dur-

ing all the times mentioned herein and in the com-

plaint were operated by the defendant Harriet S.

Pullen as an hotel and apartment house *****"
(Finding No. 1 Tr. p. 10). The trial court did not

connect Royal with the operation of the hotel; but

made him liable for the wages of Dale as a janitor,

laborer, etc.

Then again in the judgment the liability is

further extended beyond the language of the Find-

ings, and plaintiff is adjudged the right to recover

from both defendants "jointly and severally," and to

recover not for services in the construction, alteration

and repair of buildings as alleged in the complaint,

but for services as laborer, handyman and janitor.

(Tr. p. 10).



32

Thus we have the plaintiff claiming one form of

relief in the complaint; and the court holding in its

decision that he was not entitled to that, but to some-

thing quite different; and finding facts upon which

it based a joint liability, and then entering a judg-

ment against the defendants jointly and severally.

We submit that the testimony does not support

either the findings or judgment and that neither Find-

ings nor judgment is justified under the pleadings;

and we respecfully request that the judgment be

reversed.

Respectfully submitted,

H. L. FAULKNER,

N. C. BANFIELD,

Attorneys for Appellants.


